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IN THE SUPREME COURT OF THE HAWAIIAN
ISLANDS.

Marcn Tera, 1900,

F. J. CROSS r. THE HAWAIIAN SUGAR COMPANY

a Corporaiion.
ORIGINAL,

Suvsmrrrenp Marcn 28, 1900, Decipep Juse 20, 1900.
Frear sxp Wirrixe, JJ., axp Circvir JUDGE PERRY IN PLACE
or Jvrop, CLJ., ABsENT.

A grant of the right to “take and usa,"” for certzin demised premises
and for certain purposes, all the water in certain rivers outside of
the demised premises, and to enter upon such outside premises and
construct “such dams or other works” as may be necessary in
order to “obtain and use such water” for said purposes is held,
under all the eircumstances of the case and the other language in
the lease. more fully set forth in the opinion, to carry the right
to divert the water for use on the demised premises, but not the
right to erect works on such outside premises for the purpose of
generating electricity by means of the water power, even though
for the purpose of conducting the electricity so generated to the
demised premises for use thereon.

OPINION OF THE COURT BY CIRCUIT JUDGE PERRY.

The guestions at issue between the parties in this case have
been submitted to this court for decision upon an agreed state-
ment of facts, in accordance with the provisions of the statute.

¥From that statement it appears that on October 24, 1880,
Gay & Robinson, a copartnership, exeeuted a lease of certain
lands situate on the Island of Kauai to one W. R. Watson for
the term of 28 years as to some of such lands and 50 years as to
the remainder; that thereafter Watson assigned said lease to the
defendant corporation and that defendant by virtue of said as-
signment sneceeded to and now holds all the rights, powers and
privileges of Watson under said lease. The demised lands are
deseribed in the lease by metes and bounds, “reserving to the
lessors the exclusive right of pasturage upon all such lands
within the demised premises as shall not have been fenced in by
the lessees for plantation lands and =o long as the same shall
remain unfenced.” X

The lease also containz the following provisions:

“And it is hereby further declared and agreed that the lessee
during said term of fifty years and subject to the conditions
hereinafter expressed, may toke and use all the water in and of

“the Koula and Hanapepe and Makaweli rivers for i~ =ating

cane and for fluming and for mill and plantation purposes, but
only for the demised premises and for said purposes may enter
upon the lands of the lessors and construct such dams or other
works as wmay be necessary in order to obtain and use such water
and on condition and always provided that the lessee shall at no
time and in no wise thereby abridge or interfere with the use
or right of water for irrigation which now is or heretofore has
been enjoved by land holders or used for irrigation by the les-
sors in Hanapepe or Makaweli lands or valleys or in any wise
to interfere with the rights of others and also that such use by the
les<ors be restrieted within such limits as shall be authorized by
said Crown land leases wherever the same apply thereto. And
also that if the lessee shall think fit to take and use the water
of the said Makaweli river before taking the water of the Koula
river he shall be at liberty to do =o, but if he shall do so he shall
not take or use the water from the Koula river unless within
six years after he shall have commenced making sugar on the
demised premises. And also that the lessors shall be at liberty
to have free of charge a supply of water for their domestic and
garden use through two two-inch pipes to be laid by them from
the nearest mutually convenient points of any pipes or ditches
in which the lessee may take water from either or both of said
Koula and Makaweli rivers. And also that the lessors shall be
entitled to receive from the lessee free of charge for irrigation
and for the domestic use of their plantation laborers sueh pro-
portion of all the water available to the lessee for the time being
as the area of the lessors’ cane fields shall bear to the area of the
lessee’s cane fields requiring irrigation.  And no water to which
the lessee shall he entitled by virtue of these presents shall be
used by the lessee for any but plantation purposes. And also
that if for the period of two consecutive yeary at any time or
times after the lessee shall begin and continue making sugar
as aforesaid the lessors shall not have at the least one hundred
acres of plant and or first rattoon cane under cultivation out of
the said 600 acres of land or at their option ghall for such two
consecutive years omit or fail to plant and cultivate each year at
least fifty acres of cane therein then and in such ease and there-
after all of the said 600 acres shall be at the disposal of the
lessee for plantation use. Provided however that at any time
until the end of the further period of two vears from said two
years first above named the lessors may if they shall so eleet
and give writien notice of such eleetion to the lessee have and
retain the full use of all of said 600 acres on paying to the lessee
the sum of six hundred dollars ($600) a year for each of such
years during which they shall not have such 100 aeres of plant
cane and or first rattoons under eunltivation or shall not have
lllmllml and cultivated fifty acres as aforesaid. And alzo that
the lessee shall not be obliged in any case to supply the lessors
with water fo irrigate more than 400 acres of cane in any one
year. It being agreed however that the lessors may use the
water so furnished npon said 600 acre tract or partially or wholly
upon other lands of the lessors not herein demised to the lessce
and that all cane grown by the lessors with water so furnished
them shall be delivered to the lessee for grinding in the manner
hereinafter sct forth.
lessors with sufficient water for irrigating the lessors’ cane shall

Jut a failure by the lessee to supply the

always be a sufficient excusze for their failure to plant and eulti-

vate as aforesaid. And the lessors hereby furthier covenant

with the lessee that at any time before the end of five years after
the lessce shall have offered and agreed to exccute these
presents, the léssors will aceept a surrender of the demised prem-
ises and that in such case po rental will be required of the lessee.
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And the lessee hereby covenants with the lessors that if by the
end of said five years he shall not have commenced to make
sugar on the demised premises, he will pay to the lessors the
sum of five thousand 'dollars a year as rental for the demised
premises in semi-annual payments of twenty-five hundred dollars
each for each vear thereafter not exceeding two years and after
the same rate for any portion of a year until he shall begiu
making such sugar. And that in any ecase the lessee will not
enclose the demised lands before commencing the construction
of one or the other main water leads. And also that if by the
end of the further period®f two years following said first above
named five years, the lessee shall not have begun to make such
sugar, then this lease and the premises thereby demised shall
forthwith be surrendered to the lessors. But it is agreed that
upon such surrender other than at the end of said term of fifty
vears as herein mentioned, the lessee shall be at liberty to re-
move from the demized premises all buildings and houses, mills
and machinery but not remove therefrom or otherwise dispose
of any standing fences, wharf fixtures or mooring buoys, flumes
or water piping thereon.  And it is also hereby agreed that the
lessors shall not be held liable in damages for any trespass or
injury by animals upon any unfenced lands of the lessee, mean-
ing thereby a fence which is not less than four and one-half feet
high and reasonably strong and secure against trespass by ani-
mals.  And it is agreed that the lessee shall not be obliged to
fence the one hundred yards space reserved, but he shall at all
times and at his own expense maintain good and sufficient gates
at Mahinauli and Hanapepe whereby the lessors may have free
access to said reserved space. And also that no fishing rights
and no rights outside of the demised premises other than herein
granted are hereby secured to the lessee. And also that the
expression “Plantation Lands” hercin used shall be deemed
to mean all lands which the lessee shall have fenced.
* L * * * *

“And the lessee shall always have the right of way for and
access to his piping, ditches, flumes and tramways over all the
lessors’ lands excepting however the present fenced portion of
the Kekupuna valley lyving mauka of the Government road from
Kaumeke spring to Akia having due regard however to the
rights and conveniences of the lessors.

* w* * -* * =

“And that the lessors may have five watering places along the
line of the lessee’s main water lead for watering the live stock
of the lessors, one on the Nonopahu, one on the Moomuku ridge,
one on the Aaka ridge, one at Manienicula and one also on the
Kukumu ridge as said main water lead is completed across said
ridges respectively, such watering places to be so arranged as to
be convenient of aceess for said stocks”

The defendant has under the lease used, as the necessity of
its plantation demanded, for plantation purposes, the lands de-
wised and some of the waters referred to in the lease, and has
used and sti]l uses the power of the water conducted upon the
demised lands from the Koula river to generate electricity for
use in its mill; but it has not at any time used the power of the
water as it flows in the bed of the Koula river, nor dj
to April 21, 1899, notify ecither the plaintiff or (§
son of any cluim on its part to such power.

t, prior
v & Robin-

On July 1, 1899, Gay & Robinson executed a lease to the
plaintiff for the term of 20 years of all their right, title and
interest in and to the power of the falling and running water in
the Koula Valley above the junction of the Paliemo and Mana-
wai brunches of the Koula river,—expressly excepting all rights
acquired by the Hawaiian Sugar Company under the lease first
zbove referred to—for the sole purpose of creating and devel-
oping electrical energy or power therefrom and transmitting
said power to such place or places as may be desired. This
lease to plaintiff further contains an express grant of “the right
to eonstruct and maintain on the lands of the said parties of the
first part within the Paliemo and Manawai branches of said
Koula Valley, for said term, such buildings, fqumdations and
superstructures for machinery and appurtomm& as may be
necessary to obtain and use said water power for the purposes
aforesaid, but not to interfere with the rights of other persons
therein; together with the right of way over the lands controlled
by the parties of the first part from the Government road over-
looking Ianapepe Valley at Kano along the west side of said
Kano land wp and to the head of the Koula Valley, but only
so far as it shall be necessary for the party of the second part
to fully avail himself of all of the said power herein granted,
and along said right of way and the lower end of Kano land
bordering on the Government road to Wahiawa shall have the
right to place poles and wires for the purpose of transmitting
such eleetrie power but in no wise to obstruct the roadway or
bee dangerous to life or animals.”

The junction of the Paliemo and Manawai branches of the
Koula river is in the Koula valley about six miles above the
nearest boundary of the lands deseribed by metes and bounds
in the lease to Watson, and the Koula water lead of the de-
fendant corporation begins at the junction of said branches and
consists, in the words of the Subwission, “of a small dam im-
mediately below the Manawai or right hand branch of said river,
a number of small trestle work bridges for the flume to rest upon,
runneling along the Lill side, together with ditches, piping and
flumes, and runs along the hill side, crosses the Hanapepe valley
and enters npon the demised premises at the mauka border
thercof.” “In order to use thé power of the water in the Koula
river,” still quoting from the Submission, “it would be neces-
sary to erect a power house at or near the river, and to place poles
and wires upon the adjoining lands of Gay & Robinson in order
to transmit the current to the places where it would be used.
That the use of said power by plaintiff under said lease would
not consume any of the water flowing in the river bed, but said
use would necessarily prevent the defendant from generating
electrical energy from the power of said water, should the de-
fendant at any time hereafter desire to use said electrical energy
on its plantation, and should the court find that the right to use
said water is granted” by the lease to Watson above mentioned.

“At the time said agreement between Gay & Robinson and
William R. Watson was made, generating electrical energy from

water power was not in vogue upon sugar plantations in the
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Hawaiian Islands, and the use of electricity upon the
tions in this country was at that time uncommaon.™ S
The claims of the parties and the issue upon whic

Il a |.||-.-
is sought, are thus stated in the pleadings:
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“Defendant claims that agreement with Will;
assigned as aforesaid, gives it the right to us
of the said Koula and Hanapepe streams, for ape !.;._,“..'.-I
purposes, that a using of the water of said slrv:un.--: nn*
of the place of taking, at a point not included in the P
premises, at a distance of several miles therefrom,
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lands of the grantors, and the right to enter upon other 1,1._::
of the grantors for the purpose of generating electricity , ‘
use of defendant’s plantation, and transmitting the <
plantation, is a plantation purpose, and under sail
the defendant has the absolute and exclusive right and priviles
from time to time to use all or =0 much as it may t-.i,lni,_ h
said waters for its p}mltatiull for such or any other p]: |
purpose.

“Plaintiff claims that the power of the falling and ruy, ing
water of said Koula valley for any purpose, was not conveve
by said agreement to William R. Watson; that defendan: ‘L‘-u«
not now the right to develop the power of said runminge
falling water of said Koula valley, above the junction of tl,

Paliemo and Manawai branches of the said Koula river, but 1l

i

under said lease marked Exhibit ‘B’ sach right was granted
to him.

1l
This
Sime to 1‘;
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“An adjudication is asked for upon the question as to whethe;
or not the Hawaiian Sugar Company has the right, under i
agreement, marked Exhibit A’ fo use all or such as it mav 1.
quire of the power of said stream, during the term of i::,.,g_{
agreement for the purpose of generating electricity to be nsed
on its said plantation for its plantation purposes, or whether i
Fred J. Cross has the right to proceed and develop said
power under the terms of his said lease.”

The question to be determined is one of construction of 1,
lease to Watson.
the provisions of that instrument with reference to water do n.
constitute an absolute, unrestricted grant, for the term of years

Wiley

In the first place, it secems clear to us 1l

Lidd

stated, of the water to the lessee, but merely a grant of the right
to use, for the purposes and with the limitations stated thereis
so much of Such waters as may be necessary for said purpose.
Unless and until thus used by the lessee (or his assignee) th
lessors retain the control and ownership of those waters an
may either use them themselves or grant to others the right |
use them, such use by the lessors or their grantee being subject
to be terminated at any time upon the lessee himself using
them. It further seems elear that under the terms of the lease.
the lessee may lead the wateps named to the demised lands and,
having done so, may utilize their power to generate electricits
on said premises for use thereon for plantation purposes, and '.‘~
this end may obtain and lead off such water at and from an
point in the streams named.

The crucial question, however, is whether or not the Jese
has the right, under the lease, to use the power of the water as
it runs and falls in the beds of the streams to generate electricity.
even though such electricity is to be used on the demised pren-
ises for plantation purposes, and whether or not it has the right
to construct or set up, for the purpose of generating and con-
ducting such electricity, on lands other than those speciticalls
demised such buildings, machinery, poles, wires, and other ap
pliances as may be necessary to accomplish that end.

Upon the showing made in the statement of facts submittel
to us, we believe that neither of the parties to the Watson leas
gave any thought, one way or the other, at the time of its ex-
ecution to the question of the use of the power of the water as it
runs and falls in its natural channels for generating electricity.,
The issue really narrows itself to this, to wit, whether or not, the
langnage of the instrument on the subject of water is sufficientls
broad to inclnde a grant of the power now claimed by the de
fendant.

For the defense it is urged that under the power to enter upon
the lands of the lessog and to erect “dams and other works,” it
would be competent for the defendant to utilize the power of

the water on the hanks of the stream as well as upon the &
mised lands, and that dams are erected as well to enable one
use the power of the water as to divert the water for use els

where; and that since, as conceded by the plaintiff, defendant
may under the leasc generate electricity with the aid of th
power of the water after the latter is condueted on to the de
mised premises, it follows that defendant equally has the right
to make use of that same power at a higher elevation on Jand:
other than those demised, the difference being one mercly of 1

place of utilization.

It is to be obsérved that the difference in place at ¢
presents the distinctién that, where the use is on the lands co
mised no question ean arise as to the right of the lessee to eree
upon the land such buildings, machinery, ete., as may be neces
sary to obtain the power, while, on the other hand, whire the
use is on land other than that demised by metes and bounds i
above stated, the question of whether the lessee has been give
by implication or otherwise the right to erect such structurcs,
does arise. This right is not expressly extended in the ins'ri-

, ment unless it be contained in the words “or other works.” 10
casement granted in aid of the right “to take and use” the
is to “enter upon the lands of the lessors and construet such 4o
or other works as may be necessary in order to obtain and v
such water,” and to “always have the right of way for and ac
to his piping, ditehes, flumes and tramways over all the les
lands.”  No mention is made of poles, wires, or other mack!
such as would be indispensable to the generating of electrt
from the power in the water as it runs and falls in its nal
channels and to the conducting of the eleetrie current !
plantation below. No apt words are anywhere used in i
strument to designate the grant of sueh a right. Whik
words, “or other works,” might possibly, if not otherwise
stricted or explained by the language of the instrument, be 11’ '
enough to include such buildings, machinery, poles and Wi
still that is not necessarily their meaning. On the contrary, ™
are of the opinion that that is not their correct construction
this case, and that they were here intended to include pipin=
ditches, flumes and such other appliances, if any there arc:
S i B o




